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jurisdictional statement 

Appellee was indicted for contempt of Congress, in viola¬ 
tion of 2 U.S.C. 192 (J.A. 29-30). The District Court dis¬ 
missed the indictment for failure to state an offense (J.A. 
29, 31). A timely appeal having been noted by the United 
States (R. 32), this Court has jurisdiction over the ap¬ 
peal by virtue of the Criminal Appeals Act, 18 U.S.C. 3731. 

statement of the case 

In 1946 the “Federal Regulation of Lobbying Act’^ was 
approved and became law. 60 Stat. 839-842, 2 U.S.C. 261- 
270. This Act defines a lobbyist as one who solicits, col¬ 
lects or receives money or anything else of value for the 
principal purpose of aiding in the passage or defeat of 
federal legislation. 2 U.S.C. 266. The Act requires lob¬ 
byists to file, with the Clerk of the House of Representa¬ 
tives, detailed statements of contributions and expendi- 
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tures. 2 XJ.S.C. 264. Penalties are imposed for violations. 
2 XJ.S.C. 269. On ^larch 17, 1952, sections 303-307 of the 
Act (2 XJ.S.C. 262-266) were declared unconstitutional as 
vague and indefinite by a three-judge court in the District 
Court for the District of Columbia. National Association 
of Manufacturers v. McGrath, 103 F. Supp. 510. The Gov¬ 
ernment’s appeal from this decision is now pending in the 
Supreme Court. McGrath v. National Association of 
Manufacturers, No. 174, Oct. term, 1952. 

In 1949, three years after the passage of the above Act, 
the House of Representatives instituted a further investi¬ 
gation of lobbying activities. By House Resolution 298 
(R. 28-29; infra, p. 8), agreed to August 12, 1949, the 
House created a Select Committee on Lobbying Activities, 
and authorized the Committee 

• • • to conduct a study and investigation of (1) all 
lobbying activities intended to influence, encourage, 
promote, or retard legislation; and (2) all activities of 
agencies of the Federal Government intended to in¬ 
fluence, encourage, promote or retard legislation. • • • 

The Committee was authorized to require by subpena the 
attendance of witnesses and the production of books, papers 
and documents, and it was directed to submit a final report 
and recommendations prior to the conclusion of the 81st 
Congress. The resolution establishing the Select Commit¬ 
tee made no reference to the Lobbying Act of 1946. 

On November 27, 1950, appellee was indicted for con¬ 
tempt of Congress, in violation of 2 XJ.S.C. 192 (J.A. 29-30). 
The first count charged that on July 24, 1950, appellee was 
summoned by subpena to appear before the Select Com¬ 
mittee and to produce 

documents of the Civil Rights Congress relating to 
(a) the organization and finances of the Civil Rights 
Congress, and (b) the activities of the Civil Rights 
Congress, its members, ofiBcers, directors, representa¬ 
tives, agents, and employees pertaining to legislation; 

and that on August 3, 1950, he appeared before the Com¬ 
mittee but failed and refused to produce the requested 
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records. The second count charged that, having been 
served on August 3 with a subpena similar to that described 
in the first count, appellee appeared on August 4 and again 
refused to produce the records. The case was tried before 
a jury, but the jury were unable to agree upon a verdict 
and they were discharged on April 11, 1951. 

On March 20, 1952, three days after the above-mentioned 
three-judge court decision holding Sections 303-307 of the 
Lobbying Act unconstitutional, appellee’s case came on 
for trial again. At the outset the trial judge asked Gov¬ 
ernment counsel whether unconstitutionality of the Lobby¬ 
ing Act would have any effect upon the present prosecu¬ 
tion. The prosecutor replied that it would not. (J.A. 
16-17.) The Court responded (J.A. 17): 

Well, isn’t it true, however, that the contempt pro¬ 
ceeding was based on that Act? The resolution by 
the Congress specifically mentioned the Act, and based 
its action of contempt upon the failure to furnish in¬ 
formation as required to be furnished in that Act. 

The prosecutor pointed out that, on the contrary, the House 
Resolution establishing the Select Committee {infra, p. 
8) made no mention at all of the Lobbying Act (J.A. 
17). He also explained that the action of the Committee 
in holding appellee in contempt was not based on his failure 
to furnish the information required by the Lobbying Act,^ 
but upon his failure to produce the information specified 
in the subpena served upon him by the Committee in pur¬ 
suance of its investigatory function (J.A. 17). 

The trial judge, however, noting that the Committee had 
been established to determine the effectiveness of the Act, 
said that he had serious doubt (J.A. 19, 25) 

whether a conviction could be sustained for contempt 
of Congress that was noted by a committee which was 

^ Neither the House Report, which cited appellee for contempt, 
nor the House Resolution, which certified the matter to the United 
States Attorney for the District of Columbia, made any reference 
to the Lobbying Act, other than to state that the Civil Rights 
Congress had filed reports under the Act during 1946, 1947, and 
1948. See House Report 3025 and House Resolution 835, 81st 
Cong., 2nd Sess., August 31, 1950. 
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investigating under the authority of Congress pursuant 
to a previous lobbying act that had been enacted. 
• • • If that information does not have to be given 
because the law is unconstitutional, how can anyone be 
convicted for not giving it to the Committee! * 

The prosecutor endeavored at some length to convince 
the trial judge that the constitutionality of the Act was 
unrelated to the investigation by the Committee. The fol¬ 
lowing brief excerpts are representative of his argument 
(J.A. 19, 22, 23-24): 

Mr. Hitz: Well, it may well be that either that Com¬ 
mittee or some other body, perhaps the full body itself, 
might have cast some doubt on the constitutionality of 
this 1946 Act, and having done so it might be that the 
purpose which the Committee undertook as its purpose 
might have been to determine how to make it consti¬ 
tutional, how to remedy what defects there may be 
in it. 

I think the Committee exists and its purposes live 
entirely independent of whether there was a good, bad 
Act, or whether there was no Act whatever. 

I can’t see if the Act falls that the purposes of the 
Committee therefore fall, when the two are not directlv 
tied together by the resolution. 

I think, as a matter of fact, that the importance to 
the Committee of having received the information that 
this witness and other persons before that Committee 
refused to give, that the importance of that may be 
emphasized now that the Act has been declared uncon¬ 
stitutional. It may be that the Committee, had it been 
able to obtain the information from witnesses who it 
had summoned before it, would have made a recom¬ 
mendation which would have considered the very thing 
that the three-man court said were the problems with 
the Act, which they declared to be unconstitutional and 
insurmountable. 




“The court also said: “It would seem a strange thing to me if 
the National .4ssociation of Manufacturers can’t be punished under 
the Act itself for an individual to be found in contempt of Con¬ 
gress for failing to give similar information before a Committee 
of Congress, in a study of the provisions of that Act” (JA. 22). 
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The vagneness which was attacked in the National 
Association of Manufacturers’ attack upon the Act, 
that vagueness was one which has been held by the 
Court to be fatal to a statute having criminal penalties. 

Now, the resolution of Congress creating and author¬ 
izing the Lobbying Act to perform certain duties is not 
a criminal statute. I don’t think that the same mles 
of law will apply to require that strictness of definition 
in a resolution creating a Congressional Committee 
that it requires of a criminal penalty statute. 

• • • • • 

But the lobbying may be much broader than the Act. 
It may be that Congress in passing the Act wanted to 
counteract certain evils of lobbying. But lobbying 
itself might be a far broader field than covered by the 
lobbying act. 

I don’t think that when the resolution authorized 
the Committee to study lobbying activities generally 
that it would be bound by any narrow limits that may 
or may not have been set up in the Act. In fact, we 
need not have had a Lobbying Act at the time. 

Appellee’s attorney argued in answer that the Committee 
was merely carrying out the purposes of the Lobbying Act 
by its investigation, and that the resolution creating the 
Committee must meet the same standards of constitution¬ 
ality as an act of Congress (J.A. 20). He asserted that 
the Act and the Resolution described lobbyists in prac¬ 
tically identical terms, and he argued (J.A. 21, 28): 

Now the Lobbying Act says all of the persons had 
to register. The House Resolution says that all these 
persons had to answer questions. What questions? 
The questions as to contributors. 

The Lobbying Act requires that the organization 
has to register and give the list of contributors and 
answer questions as to contributors. 

Now, the three-judge court said that that is vague, 
it is indefinite, and therefore it is violative of the due 
process clause of the Fifth Amendment. 

Well, if it is vague in the Act, it certainly is vague 
in the resolution. And, since it is unconstitutional in 
the Act, it is unconstitutional in the resolution. 

• • • • • 
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But go a step further: What is the issue in all of 
these contempt proceedings? The issue is one of per¬ 
tinency. Is the information required pertinent? If 
it is not pertinent, then the witness cannot be deemed 
to be in contempt. Pertinency must be established. 

How can we establish whether or not questions di¬ 
rected to a witness are pertinent if the scope of the in¬ 
vestigation has been declared by the Court passing on 
the Lobbying Act, to be vague and indefinite to the 
extent that a person cannot be subject to criminal 
penalties if he fails to comply with the Lobbying Act? 
Certainly he cannot make any answers that could be in 
any way determined pertinent, since the very language 
has been held by the Court to be vague and indefinite. 

And since the language is vague and indefinite, then 
certainly this witness cannot be required to make per¬ 
tinent answers, nor can pertinent questions be asked. 

So on the basis of that alone, even if we want to 
place on the shelf for a moment, and which I say you 
can’t do, but even granting ^Ir. Hitz everything from 
a standpoint of pertinency, how can any of the ques¬ 
tions asked of this witness be determined pertinent, 
since the subject matter of the investigation has been 
declared to be vague and indefinite? 

• •••••• 

The question of the constitutionality of the Lobby¬ 
ing Act was not passed on until March 17th. There 
they say that that language which in effect and sub¬ 
stance is the same language of this House Resolution, 
they say that that language is so that you can’t send 
anybody to jail for refusing to give the name or the 
list of a contributor or contributions, because that 
language is vague and indefinite and unclear. 

That same language is in the resolution. 

Mr. Hitz says we can send the defendant Patterson 
off to jail despite the fact that that language is vague 
and unclear. 

It is the same proposition involved. One is by means 
of an Act, and the other is by means of a resolution. 

Questions as to whether or not the resolution was 
properly adopted, that isn’t the question that is raised 
here. 

Then on top of that this constitutional question is 
the issue of pertinency. How can this defendant be 
convicted of refusing to make answer to inquiry when 
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nothing of a pertinent character can be estabKshed as 
to the inquiry because the language of the inquiry has 
been declared by the three-judge court in another case 

to be language which is unclear, vague and indefinite? 

\ 

At the conclusion of the hearing the court made the fol¬ 
lowing statement (J. A. 28-29); 

The Court: I can’t understand if an Act of Congress 
providing for the disclosure of certain information 
from lobbying organizations isn’t sufficiently clear and 
definite, basic, to warrant the conviction, throwing a 
man in jail for the commission of a crime, failing to 
abide by the Act, how a resolution of Congress setting 
up a committee could in effect bring about the same 
thing for the failure to disclose the information, simi¬ 
lar information provided for in the Act itself. 

If I were not of the same conviction as the three- 
man court, three-judge court, concerning this Act, I 
would suggest the continuance of this case, Mr. Hitz. 
But I am of the same conviction from studying this Act 
that it is unconstitutional, and it is a valid and sound 
position that the three-judge court has taken, and that 
no criminal conviction can be sustained under the 
language of that Act because of its vagueness and in¬ 
definiteness and lack of clarity. 

The indictment was thereupon ordered to be dismissed 
(J. A. 29, 31). 

STATUTES AND RESOLUTION INVOLVED 

R. S. 102, as amended, 52 Stat 942, 2 U. S. C. 192, pro¬ 
vides : 

Every person who having been summoned as a wit¬ 
ness by the authority of either House of Congress to 
give testimony or to produce papers upon any matter 
under inquiry before either House, • * • or any com¬ 
mittee of either House of Congress, willfully makes 
default, or who, having appeared, refuses to answer any 
question pertinent to the question under inquiry, shall 
be deemed guilty of a misdemeanor, punishable by a 
fine of not more than $1,000 nor less than $100 and im¬ 
prisonment in a common jail for not less than one 
month nor more than twelve months. 
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House Resolution 298, 81st Congress, 1st Session, agreed 
to August 12, 1949, provided: 

Resolved, That there is hereby created a Select Com¬ 
mittee on Lobbying Activities to be composed of seven 
Members of the House of Representatives to be ap¬ 
pointed by the Speaker, one of whom he shall desig¬ 
nate as chairman. Any vacancy occurring in the mem¬ 
bership of the committee shall be filled in the manner 
in which the original appointment was made. 

The committee is authorized and directed to conduct 
a study and investigation of (1) all lobbying activities 
intended to influence, encourage, promote, or retard 
legislation; and (2) all activities of agencies of the 
Federal Government intended to influence, encourage, 
promote, or retard legislation. 

The committee may from time to time submit to the 
House such preliminary reports as it deems advisable; 
and prior to the close of the present Congress shall 
submit to the House its final report on the results of 
its study and investigation, together with such recom¬ 
mendations as it deems advisable. Any report sub¬ 
mitted when the House is not in session may be filed 
with the Clerk of the House. 

For the purposes of this resolution the committee, or 
any subcommittee thereof, is authorized to sit and act 
during the present Congress at such times and places, 
whether or not the House is sitting, has recessed, or 
has adjourned, to hold such hearings, to require the 
attendance of such witnesses and the production of such 
books, papers, and documents, and to take such testi¬ 
mony, as it deems necessary. Subpenas may be issued 
under the signature of the chairman of the committee 
or any member designated by him, and may be served 
by any person designated by such chairman or member. 
The chairman of the committee or any member thereof 
may administer oaths to witnesses. 

Sections 305, 307 and 310 of the ^‘Federal Regulation of 
Lobbying Act”, 2 U. S. C. 264, 266, 269, provide: 

<§ 264. Statements of accounts filed vnth Clerk of 
Rouse 

(a) Every person receiving any contributions or ex¬ 
pending any money for the purposes designated in sub- 
paragraph (a) or (b) of section 266 of this title shall 
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file with the Clerk between the first and tenth day of 
each calendar quarter, a statement containing com¬ 
plete as of the day next preceding the date of filing— 

(1) the name and address of each person who has 
made a contribution of $500 or more not mentioned in 
the preceding report; except that the first report filed 
pursuant to this chapter shall contain the name-and 
address of each person who has made any contribution 
of $500 or more to such person since August 2, 1946; 

(2) the total sum of the contributions made t6 or for 
such person during the calendar year and not stated 
under paragraph (1) of this subsection; 

(3) the total sum of all contributions made to or 
for such person during the calendar year; 

(4) the name and address of each person to whom 
an expenditure in one or more items of the aggregate 
amount or value, within the calendar year, of $10 or 
more has been made by or on behalf of such perso^ 
and the amount, date, and purpose of such expendi¬ 
ture; 

(5) the total sum of all expenditures made by or 
on behalf of such person during the calendar year and 
not stated under paragraph (4) of this subsection; 

(6) the total sum of expenditures made by or on 
behalf of such person during the calendar year. 

(b) The statements required to be filed by subsec¬ 
tion (a) of this section shall be cumulative during 
the calendar year to which they relate, but where there 
has been no change in an item rejiorted in a previous 
statement only the amount need be carried forward. 
Aug. 2, 1946, c. 753, Title HI, § 305, 60 Stat. 840. 

^ 266. Persons to whom chapter is applicable 

The provisons of this chapter shall apply to any 
person (except a political committee as defined in 
chapter 8 of this title, and duly organized State or 
local committees of a political party), who by him¬ 
self, or through any agent or employee or other per¬ 
sons in any manner whatsoever, directly or indirectly, 
solicits, collects, or receives money or any other thing 
of value to ^ used principally to aid, or the princip^ 
purpose of which person is to aid, in the accomplish¬ 
ment of any of the following purposes: 

(a) The passage or defeat of any legislation by the 
Congress of the United States. 
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(b) To influence, directly or indirectly, the passage 
or defeat of any legislation by the Congress of the 
United States. Aug. 2, 1946, c. 753, Title III, ^ 307, 
60 Stat. 841. 

§ 269. Penalties and prohibitions 

(a) Any person who violates any of the provisions 
of this chapter, shall, upon conviction, be guilty of 
a misdemeanor, and shall be punished by a fine of not 
more than $5,000 or imprisonment for not more than 
twelve months, or by both such fine and imprisonment. 

(b) In addition to the penalities provided for in 
subsection (a) of this section, any person convicted 
of the misdemeanor specified therein is prohibited, 
for a period of three years from the date of such con¬ 
viction from attempting to influence, directly or in¬ 
directly, the passage or defeat of any proposed legis¬ 
lation or from appearing before a committee of the 
Congress in support of or opposition to proposed legis¬ 
lation; and any person who violates any provision of 
this subsection shall, upon convictin thereof, be guilty 
of a felony, and shall be punished by a fine of not 
more than $10,000, or imprisonment for not more than 
five years, or bv both such fine and imprisonment. 
Aug. 2,1946, c. 753, Title III, 310, 60 Stat. 842. 

SUMMARY OF ARGUMENT 

The indictment charged contempt of Congress for re¬ 
fusal to produce certain specified documents before the 
Committee on Lobbying Activities. The District Court 
dismissed the indictment, because the Lobbying Act had 
been held unconstitutional and the Resolution which created 
the Committee directed it to carry out the purposes of the 
Lobbying Act. But the Committee was not enforcing the 
Act; it was simply investigating with a view to recomend¬ 
ing improvements in the Act. The supposed vagueness 
of the penal provisions of the Act has no relevance to the 
Resolution creating the Committee, since the Resolution 
imposes no duties upon anyone except the members of 
the Committee. 
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ARGUMENT 

The District Court Erred in Dismissing the Indictment 

This is solely a question of the validity of an indictment. 
The indictment (J.A. 29-30) was founded upon 2 tJ.S.C. 192. 
It accused appellee of contempt of Congress. It alleged 
that appellee was twice duly summoned to appear before 
the Select Committee on Lobbying Activities and directed 
to produce certain records. Specifically, it alleged that he 
was directed 

to produce before the said Committee records upon 
the matter under inquiry before the said Committee, 
that is, to produce documents of the Civil Rights Con¬ 
gress relating to (a) the organization and finances of 
the Civil Rights Congress, and (b) the activities of the 
Civil Rights Congress, its members, officers, directors, 
representatives, agents, and employees pertaining to 
legislation. • • • 

It further alleged that he twice appeared before the Com¬ 
mittee and twice refused to produce the records. 

The District Court dismissed the indictment. It did not 
do so on the theory that there was anything vague or in¬ 
definite about the indictment itself. It did not do so on 
the theory that the contempt statute (2 U.S.C. 192), upon 
which the indictment was founded, was invalid. It did so on 
the theory that the indictment failed to charge appellee 
with a federal offense. The court’s reasoning appears to 
run somewhat as follows: It is not a crime for a lobbyist 
to refuse to submit reports of his activities to Congress in 
accordance with the provisions of the Lobbying Act, since 
that Act does not clearly define the class of persons to 
whom it applies and is unconstitutional by reason, of this 
indefiniteness; therefore, it was not a crime for appellee 
to refuse to submit similar reports to the Committee, since 
the Committee was carrying out the purposes of the Act. 
We respectfully submit that this supposed identity between 
the enforcement provisions of the Act and the investigatory 
powers of the Committee is altogether fallacious. 

In the first place the Committee was clearly not carry¬ 
ing out, it was not enforcing, the provisions of the Act. 
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Certainly, no one would contend that the Committee was 
acting as an enforcement agency. It was not attempting 
to require those persons to whom the Act applied to keep 
detailed accounts of contributions received (2 U.S.C. 262) 
or to render detailed receipts to all contributors (2 U.S.C. 
263). Nor was it attempting, on its own authority, to force 
lobbyists to register with the Secretary of the Senate and 
the Clerk of the House (2 U.S.C. 267) and submit quarterly 
statements to the Clerk of the House (2 U.S.C. 264), or to 
force the Clerk to preserve such statements for two years 
(2 U.S.C. 265). It was simply, in the words of House Reso¬ 
lution 29S, investigating the activities of lobbyists and Fed¬ 
eral agencies, insofar as they were “intended to influence, 
encourage, promote or retard legislation.” The Commit¬ 
tee had the usual powers of a congressional investigating 
committee. It could subpena witnesses, and it could re¬ 
quire them to produce information or documents pertinent 
to the subject matter of its inquiry. Should a witness de¬ 
fault, it could cite him for contempt.^ Obviously, the scope 
of the Committee’s investigatory power was much broader 
than the scope of the Act. It could investigate the whole 
field of lobbying activities, and the working of the Act it¬ 
self would, of course, be a matter for the Committee to con¬ 
sider. On the other hand, it is also obvious that the scope 
of the Committee’s enforcement powers was extremely 
constricted when compared with those conferred by the 
Act. The Committee could do no more than cite for con¬ 
tempt those specific individuals who had refused its specific 
requests for specific information. We respectfully submit, 
therefore, that the District Court erred in finding a parallel 
between the actions of the Committee and the enforcement 
of the Act. 

In the second place, the supposed vagueness and in¬ 
definiteness of the Lobbying Act'* has nothing whatsoever 
to do with the indictment in this case. The principle upon 

^ Manifestly the Committee was not enforcing the penalty pro¬ 
visions of the Act (2 U.S.C. 269, supra, p. 10). 

■* As we have noted above (supra, p. 2), this question is now 
before the Supreme Court. 
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which the District Court and appeflee relied is a canon 
for the construction of criminal statutes. It would indeed 
be a violation of Due Process to convict a person of an 
offense under the provisions of a statute which was so 
drawn that no reasonable man could tell what activities 
were proscribed.® And so in National Association of Maruu^ 
facturers v. McGrath, supra, the three-judge court, rightly 
or wrongly, held certain sections of the Lobbying Act un¬ 
constitutional because the definition of lobbying—^“to in¬ 
fluence, directly or indirectly, the passage or defeat of any 
legislation by the Congress”—^was too vague to constitute 
an ascertainable standard of guilt. 103 F. Supp. at 514. 
But appellee was not indicted for a violation of the Lobby¬ 
ing Act. He was indicted for contempt of Congress in 
violation of 2 U.S.C. 192. There is nothing vague or in¬ 
definite about that statute. Nor is there anything vague 
and indefinite about the indictment itself, which alleges 
that appellee was duly directed to produce certain specific 
records and refused to comply.® 

The principle of vagueness does not .apply to the House 
Resolution creating the Committee. The Lobbying Act was 
held unconstitutional on the ground that, though it created 
penalties, no one could tell with certainty what acts were 
to be penalized. But the Resolution is not a penal statute. 
It imposes duties upon no one except the members of the 

® In National Association of Manufacturers v. McGrath, supra, 
the court said (103 F. Supp. at 512): 

* * * It is a well established principle that a criminal statute 
must define the crime with sufficient precision and formulate an 
ascertainable standard of guilt, in order that any person may 
be able to determine whether any action, or failure to act, is 
prohibited. A criminal statute which does not comply with this 
principle is repugnant to the due process clause and is, therefore, 
invalid. This is a fundamental principle in our constitutional 
system, since without it, it would be possible to punish a person 
for some action or failure to act not defined in the criminal 
law and which that person had no way of knowing was for¬ 
bidden. 

* Had the subpena, or the oral questions addressed to appellee, 
been indefinite, that would have been a matter for proof. Actually, 
the subpena specified 32 types of records and documents which the 
Committee desired appellee to produce. 
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Committee^ No penal duties arise with respect to the Com¬ 
mittee, except by virtue of the contempt statute. And no 
one becomes subject to a penalty for contempt, unless, like 
appellee, he has been duly warned by subpena. Due Pro¬ 
cess has, therefore, no relevance to the creation of the 
Committee. True, it controls the Committee thereafter 
in its dealings with witnesses. But this is a matter for 
proof, not for an attack upon the indictment. 

Furthermore, even if the principle of vagueness had 
application to a House resolution, it should be noted that 
the language of the Resolution here involved differs from 
the language of the Lobbying Act. The Act defines “lobby¬ 
ing” in the broad language which the three-judge court 
found lacking in definiteness {supra, p. 13). But the Reso¬ 
lution simply directs an investigation of “all lobbying ac¬ 
tivities”, without defining the phrase; and, as this Court 
has recently pointed out, the word “lobbying” has a com¬ 
monly accepted sense. Bumely v. United States, No. 11066, 
decided April 29, 1952, slip opinion pp. 14-17.® 

We note, in conclusion, the peculiar argument made in 
the District Court, i.e., that the subject matter of the inves¬ 
tigation by the Committee was so vague and indefinite 
that no pertinent questions could even be asked nor per¬ 
tinent answers given® (supra, pp. 6-7). As a pure mat¬ 
ter of logic the only subject which admits of no pertinent 
question is nothing. So long as any thing is the subject 
of inquiry, no matter how vague or indefinite, at least 

^ Counsel for appellee argued in the District Court: “The House 
Resolution says that all these persons had to answer questions” 
(supra, p. 5). Obviously the resolution said nothing of the sort. 

® Appellee’s entire attack upon the indictment in the District 
Court was based upon his contention that it violated the Due 
Process clause of the Fifth Amendment. In view of this Court’s 
opinion in the Rumely case a question may arise as to the validity 
of the indictment under the First Amendment. Since a petition for 
certiorari has been filed in Rumely, we respectfully submit that this 
issue should be held in abeyance pending action by the Su¬ 
preme Court. 

® This is quite the converse of the usual argument, which is, that 
the scope of the Committee’s power to investigate is so broad that 
practically any question it asks is pertinent. 
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something can be said of it. No thing is so completely 
amorphous as to be altogether incapable of definition. 

CONCLUSION 

It is respectfully submitted that the judgment dismissing 
the indictment should be reversed, and that the case should 
be remanded for trial. 

Chakles M. Ieelan, 

United States Attorney 
WiLUAM Hitz 
Joseph M. Howaed 
Assistant United States Attorneys 
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APPENDIX 

1 The above-entitled case came on for trial in the 
United States District Court for the District of 

Columbia at 2 o’clock p.m., on Thursday, March 20, 1952, 

Before: 

Honorable Luther W. Youngdahl, Judge of the United 
States District Court for the District of Columbia, there 
being 

Present: 

William A. Hitz, Esquire, Assistant United States At¬ 
torney, on behalf of the United States; and 
Vito Marcantonio, Esquire, and Ralph E. Powe, Es¬ 
quire, Attorneys for the Defendant. 

The following proceedings and transactions were had: 

2 The Clerk of the Court: The United States vs. Wil¬ 
liam L. Patterson. 

Mr. Hitz; The Government is ready. 

The Court: Is the defendant here? 

Mr. Marcantonio: I am sorry, I got in trafl&c. 

The Court: The defendant is ready to proceed, I take it? 
Mr. Marcantonio: Yes, your Honor. 

The Court: Have you the volume of the transcript, Mr. 
Hitz? 

Mr. Hitz: Yes; I have. 

The Court: May I have it? 

(Thereupon a volume of transcript was handed to the 
Court by Mr. Hitz.) 

The Court: Mr. Marcantonio, I have read the transcript 
of the proceedings in the other trial, and also the three- 
judge opinion filed March 17, 1952, in the case of National 
Association of Manufacturers of the United States of Amer¬ 
ica and Kenneth R. Miller vs. J. Howard McGrath. Are 
you familiar with that? 

Mr. Marcantonio: Yes, your Honor. 

Mr. Hitz: Yes, your Honor. 

The Court: First I would like to inquire if it is not the 

fact that that case involved the Lobbying Act- 

Mr. Marcantonio: The same language. 

3 The Court: —that was involved in this case ? 

Mr. Hitz: That is right, your Honor. 

The Court: I would be glad to hear you, Mr. Hitz, with 
reference to your position in this case, and the position the 
Court should take, before I indicate what my feelings are. 
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Mr. Hitz; We don’t think the declaration by the Court 
that the Act is unconstitutional affects our prosecution here 
in any way. 

In fact, we feel that the authority of the Committee to 
investigate and get the information that was sought from 
Mr. Patterson is the important basis for this prosecution. 

Number One, we think that there need never have been 
a Lobbying Act. They could have been investigating to 
see whether one should be passed by Congress or not. 

The Court: Well, isn’t it true, however, that the contempt 
proceeding was based upon that Act? The resolution by 
the Congress specifically mentioned the Act, and based its 
action of contempt upon the failure to furnish information 
as required to be furnished in that Act. 

Mr. Hitz: I think not, your Honor. The resolution creat¬ 
ing this Committee states as follows: 

“Resolved, That there is hereby created a Select 
Committee on Lobbying Activities to be composed of 
seven Meml^rs of the House of Representatives to 
be appointed by the Speaker—” and so on. 

4 “The committee is authorized and directed to 

conduct a study and investigation of (1) all 
lobbying activities intended to influence, encourage, 
promote, or retard legislation; and (2) all activities 
of agencies of the Federal Government intended to 
influence, encourage, promote, or retard legislation.” 

We find no reference here- 

The Court: I had reference to the subsequent Act of Con¬ 
gress in quoting the contempt. 

Mr. Hitz: Oh! That is the action based upon the report 
citing William L. Patterson which came from the Lobbying 
Activities Committee. 

I have no particular reference to make to the report or 
to the action of Congress. 

The Court: Well, isn’t it true that the action of the Com¬ 
mittee holding this defendant in contempt was based upon 
his failure to furnish the information provided for in this 
Lobbying Act? 

Mr. Hitz: No; his failure to produce pursuant to_ a sub¬ 
poena the information sought by the Committee in pur¬ 
suance of the resolution that I have read. 

The Court: In order to determine the responsibility of 
Congress under this Lobbying Act. 

5 Mr. Hitz: Yes; your Honor. 

No, no; independently of it. 
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The Court: The Committee was established to determine 
the effectiveness of the Act; how it was working; w’hether 
ways could be devised to improve it, I take it; any other 
matters that could be brought to the attention of the Con¬ 
gress that might require amendment of the Act. 

Mr. Hitz: Well, that might be an incident to their inves¬ 
tigation, but- 

The Court: Well, the real problem, Mr. Hitz, that is in 
my mind, and I have discussed this matter with Judge 
Holtzoff who has previously tried this case, and he was 
also on this three-judge court which rendered this recent 
opinion, the thing that disturbs me now is whether there 
can be a legitimate conviction on the contempt of Congress 
charge if this Lobbying Act is unconstitutional. 

Do you think that there can be? 

Mr. Hitz: Oh, yes; I think that it makes no difference 
whether there ever had been an Act, or whether, as we 
have there, there was an Act declared unconstitutional. 

For one thing the resolution creating the Committee, 
designating its powers, makes no reference whatever to the 
Lobbying Act. The Lobbying Act just happened to be there. 

The Court: W’hat is the Committee called? 

Mr. Hitz: The Select Committee on Lobbying Activi¬ 
ties. 

6 The Court: Obviously it was appointed for the 

purpose of determining the effectiveness of the Act, 
wasn’t it? There is no question about it. 

Mr. Hitz: There is no doubt that is one of the things 
the Committee could decide to go into. 

The Court: Could it investigate American Activities? 

Mr. Hitz: Oh, no. 

The Court: It had to confine itself within the scope of 
its authority to investigate lobbying activities. 

Mr. Hitz: That is correct; but not lobbying activities 

as limited bv the Act itself. 

« 

The Court: MTell, isn’t the purpose of appointing these 
committees, and the only purpose, and the only justifica¬ 
tion for them, the only justification for investigation by 
Congress, is to assist them in either correcting legislation 
that is on the books, or writing new legislation? 

Mr. Hitz: I think that is true. I think that is absolutely 
true. 

The Court: I am wondering whether it wouldn’t be un¬ 
disputed from the record that this Committee was set up 
because of the fact that this lobbying law had been in 
existence and there apparently were some defects and 
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some things that had to be studied, and there were organ¬ 
izations that weren’t complying with the Act, and the func¬ 
tion of Congress was to know how to change the law to make 
enforcement more effective. 

7 It seems to me that that was the purpose. I have 
serious doubts in my mind at the present time 

whether a conviction could be sustained for contempt of 
Congress that was voted by a committee which was investi¬ 
gating under the authority of Congress pursuant to a previ¬ 
ous lobbying act that had been enacted. 

That is what bothers me. 

Mr. Hitz: Well, it may well be that either that Committee 
or some other body, perhaps the full body itself, might have 
cast some doubt on the constitutionality of this 1946 Act, 
and having done so it might be that the purpose which the 
Committee undertook as its purpose might have been to 
determine how to make it constitutional, how to remedy 
what defects there may be in it. 

I think the Committee exists and its purposes live entirely 
independent of whether there was a good, bad Act, or 
whether there was no Act whatever. 

I can’t see if the Act falls that the purposes of the Com¬ 
mittee therefore falls, when the two are not directly tied 
together by the resolution. 

I think, as a matter of fact, that the importance to the 
Committee of having received the information that this 
witness and other persons before that Committee refused 
to give, that the importance of that may be emphasized now 
that the Act has been declared unconstitutional. It may be 
that the Committee, had it been able to obtain the 

8 information from witnesses who it had summoned 
before it, would have made a recommendation which 

would have considered the very thing that the three-man 
court said were the problems with the Act, which they de¬ 
clared to be unconstitutional and insurmountable. 

The Committee might have said, “Yes, we don’t think 
that is a good Act, and we want these persons, including 
Mr. Patterson, to come in and give us their information. 
We will then make this a more definite Act.” 

I think that would have been a perfectly good purpose of 
the Committee under this resolution. I think, if anything, 
it highlights the fact that the Committee should not have 
before it a witness who was committing contempt before it. 

Mr. Marcantonio: I think, in all respect to Mr. Hitz, he 
has missed the point entirely. I am familiar with this 
legislation. 
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Mr. Hitz: So am I. 

Mr. Marcantonio: Not only was I there when it was 
enacted, but I think the date of August 12, 1949, conclu¬ 
sively sustains your Honor’s contention. 

This investigation was not to determine the constitution¬ 
ality of the Lobbying Act. This investigation was really 
to carry out the Lobbying Act, to find out whether or not 
it had been complied with, what organizations were comply¬ 
ing with it. 

In examination of the proceedings in this case, as 

9 well as in all other proceedings, you will find that the 
Committee Chairman referred to the fact that this 

organization had at one time filed pursuant to the Lobbying 
Act. 

Also they put in the record all three of the statements 
that were filed by this organization. The Committee was 
carrying out the purposes of the Lobbying Act by means of 
this organization probing further as to whether or not the 
Lobbving Act had been enforced. 

So certainly a House Resolution must meet the same 
standards of constitutionality as a House Bill or an Act 
passed by Congress. 

The taint of unconstitutionality cannot be escaped by 
this Committee simply because it was created by virtue of 
a resolution. 

Now, what is necessary here, as I see it, for the purposes 
of this argument, is to compare the language of the resolu¬ 
tion wdth the language of the Act. 

The Act itself deals with persons and organizations whose 
principal purpose is to aid in: 

^‘The passage or defeat of any legislation by the 
Congress of the United States.” 

Or: 

“To influence, directly or indirectly, the passage or 
defeat of any legislation by the Congress of the United 
States.” 

10 The substance of the resolution is the same. The 
resolution states: 

“The committee is authorized and directed to con¬ 
duct a study and investigation of (1) all lobbying 
activities intended to influence, encourage, promote, or 
retard legislation; and (2) all activities of agencies of 
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the Federal Government intended to influence, en¬ 
courage, promote, or retard legislation.” 

Now the Lobbying Act says all of the persons had to 
register. The House Resolution says that all these persons 
had to answer questions. What questions? The questions 
as to contributors. 

The Lobbying Act requires that the organization has to 
register and give the list of contributors and answer ques¬ 
tions as to contributors. 

Now, the three-judge court said that that is vague, it is 
indefinite, and therefore it is violative of the due process 
clause of the Fifth Amendment. 

Well, if it is vague in the Act, it certainly is vague in the 
resolution. And, since it is unconstitutional in the Act, it 
is unconstitutional in the resolution. 

I say that is very fundamental. It is in substance. It is 
not a matter of form. 

But go a step further; What is the issue in all of 

11 these contempt proceedings? The issue is one of 
pertinency. Is the information required pertinent? 

If it is not pertinent, then the witness cannot be deemed to 
be in contempt. Pertinency must be established. 

How can we establish whether or not questions directed to 
a witness are pertinent if the scope of the investigation has 
been declared by the Court passing on the Lobbying Act, to 
be vague and indefinite to the extent that a person cannot be 
subject to criminal penalties if he fails to comply with the 
Lobbying Act ? Certainly he cannot make any answers that 
could be in any way determined pertinent, since the very 
language has been held by the Court to be vague and 
indefinite. 

And since the language is vague and indefinite, then cer¬ 
tainly this witness cannot be required to make pertinent 
answers, nor can pertinent questions be asked. 

So on the basis of that alone, even if we want to place on 
the shelf for a moment, and which I say you can’t do, but 
even granting Mr. Hitz everything from a standpoint of 
pertinency, how can any of the questions asked of this wit¬ 
ness be determined pertinent, since the subject matter of 
the investigation has been declared to be vague and in¬ 
definite? 

In the National Association of Manufacturers’case, they 
cannot be tried and sent to jail for refusing to give Congress 
the information required in the Lobbying Act. Here Mr. 
Hitz says that this defendant can be tried and sent to 

12 jail for refusing to give that same information that 
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the three-judge court says it is not required to be given by 
anybody because of the vagueness and indefinite character 
of the statute. 

That language is the same. There may be ditference 
in a word here or there, but in effect, in substance, it is 
absolutely the same. 

The Court: The thing that disturbs me here under the 
opinion of the three-judge court, if the National Associa¬ 
tion of Manufacturers refused to give information under 
these sections 303 to 307, the Court held that it could not 
be punished for it. It also gave them an injunction so 
that it could not be prosecuted under that Act. 

It would seem a strange thing to me if the National 
Association of Manufacturers can’t be punished under the 
Act itself, for an individual to be found in contempt of 
Congress for failing to give similar information before 
a Committee of Congress, in a study of the provisions of 
that Act. 

It just doesn’t seem consistent to me, Mr. Hitz, and I 
have studied this quite carefully since this opinion has 
come out. I have yet to be able to reconcile myself to the 
view that a conviction can be sustained. If it can’t be, I 
might as w’ell grant judgment of acquittal right now’ rather 
than going through the processes of the trial, unless you 
have something further that hasn’t been brought out here 
to indicate to the Court about the matter at this time. 
13 Mr. Hitz: Yes; I do have something further. 

The vagueness which was attacked in the National 
Association of Manufacturers’ attack upon the Act, that 
vagueness was one w’hich has been held by the Court to be 
fatal to a statute having criminal penalties. 

Now, the resolution of Congress creating and authorizing 
the Lobbying Act to perform certain duties is not a criminal 
statute. I don’t think that the same rules of law will ap¬ 
ply to require that strictness of definition in a resolution 
creating a Congressional Committee that it requires of a 
criminal penalty statute. 

Now the only question as I see it here would be whether 
or not the resolution creating the Committee itself is un¬ 
constitutional. I think Mr. Marcantonio touched upon that 
W’hich I believe is the real point that we are after here. 

I don’t think it makes any difference what has been held 
w-ith reference to the Act. The question still is whether 
or not the resolution can by its terms create a valid com¬ 
mittee. 

That has been passed upon,^ as a matter of fact, by Judge 
Holtzoff himself at the first trial of this case. It was passed 
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upon by Judge Keech in the trial of Rumley, and it was 
passed upon by two District Court Judges in the trial 
of Kamp. This very same resolution of Congress has 
been held by all of those Courts to have validly created a 
committee of Congress. 

14 The Court: They did not have reference to this 
Lobbying Act, Mr. Hitz. 

Mr. Hitz: Those decisions of those courts had reference 
to the very resolution which created the committee. 

The Court: The resolution wasn’t worded about the in¬ 
vestigation of lobbying. 

Mr. Hitz: It is worded exactly the way that I read the 
resolution to you. 

In fact, the very copy of the resolution which we propose 
to offer in evidence was used in each of those other cases. 
That resolution was attacked as creating an invalid com¬ 
mittee whose orders— 

The Court: But wasn’t this Committee circumscribed in 
its investigation to this particular Lobbying law? Is there 
any question about the Congressional Record on that? 

Mr. Hitz: Well, the resolution doesn’t say so. The resolu¬ 
tion creating the committee doesn’t even mention the Lob¬ 
bying Act. 

The Court: Just the mere designation of the name of 
the Committee indicates that, doesn’t it? 

Mr. Hitz: I don’t think so. 

Mr. Marcantonio: Oh, yes; it does. 

Mr. Hitz: I think the fact that there is— 

The Court: Could they investigate bootlegging? 

Mr. Hitz: Oh, no; they could not. 

15 The Court: Weren’t they limited to the inves¬ 
tigation of the effectiveness of this Lobbying Act? 

Mr. Hitz: That would be one of the aspects of their in¬ 
vestigation, but they weren’t limited to it. They could 
certainly determine whether or not that Act was uncon¬ 
stitutional and should be amended. 

The Court: Yes. They couldn’t investigate any other 
activities except Hie general activities of lobbying— 

Mr. Hitz: I quite agree. 

The Court: —under this Act. 

Mr. Hitz: But the lobbying may be much broader than 
the Act. It may be that Congress in passing the Act 
wanted to counteract certain evils of lobbying. But lobbv- 
in" itself might be a far broader field than covered by the 
lobbying act. 

I don’t think that when the resolution authorized the 
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Committee to study lobbying activities generally that it 
would be bound by any narrow limits that may or may 
not have been set up in the Act. In fact, we need not have 
had a Lobbying Act at the time. 

Now, I anticipated this problem. 

In a brief I wrote in the Rumley case before the Court 
of Appeals, a whole section of the brief is devoted to this 
question. It is headed: “The constitutionality of the Lob¬ 
bying Act is not an issue in the instant case.” I cited a 
case there, the only one I could find that had any 

16 bearing on the matter, and it is Blair vs. United 
States, 250 U. S. 273. The case was decided in 1919. 

In that case—I can read my statement of the whole 
thing in that case. 

The Court: All right. 

Mr. Hitz: “The Supreme Court has held that a witness 
refusing to answ’er questions of a Federal Grand Jury 
is not entitled to raise any question about the constitution¬ 
ality of the statutes under which the Grand Jury’s inves¬ 
tigation was conducted. ’ ’ 

That is a stronger case than we need to be a precedent 
for the position that I take on behalf of the Government. 

That case had to do with a particular narrow investiga¬ 
tion that the Grand Jury w^as instructed to undertake. It 
was narrow, and it was prescribed by a particular criminal 
statute. That Grand Jury couldn’t go out beyond the 
particular criminal violations contained in that statute ^ 
in conducting its investigation. 

It is apparent from my statement of the holding that u 
the witness— 

The Court: I really don’t think that is a comparable I 
situation, Mr. Hitz, an indictment by the Grand Jury. : 

I can see some logic to the point where the defendant ' 

wouldn’t have the right to go behind the statute creating ; 
the Grand Jury, but it seems to me it is an entirely [ 

17 different situation where the Congress sets up a J 
committee to prescribe in its responsibility to the 

matter of checking into the effectiveness of the working of 
the Lobbying Act and requesting information to be fur- 
nished before the Committee that is provided for under the | 
Lobbying Act, such as, for example, the names of contribu- i 
tors to the lobbying organizations, and the books and re- | 
ports as specified in the various sections of the law that ^ 
are held to be unconstitutional by this three-judge court. ^ 

It raises a serious obstacle, it seems to me, whether a 
criminal conviction can be sustained if that Act is knocked ;1 
out entirely. How can a Congressional Committee which 
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has been set up to check into that Act requiring the very 
information provided before that Act set the machinery 
in motion for a criminal conviction because of the failure 
to give tlie information that the Act requires to be given. 

If that information does not have to be given because 
the law is unconstitutional, how can anyone be convicted 
for not giving it to the Committee? 

Mr. Hitz: I will make this answer to that: The Lobby¬ 
ing Act was passed by Congress in 1946. Mr. Patterson’s 
organization registered under that Lobbying Act in 1946, 
1947 and 1948. In 1949 and 1950 and ever since he has 
not registered. 

Now, he failed to register after those first three 

18 years, and refused to do so for the reason that he 
did not feel that he came under the Act. He may 

have felt so when he registered the three times that he did 
register. 

In any event that took form, and he refused then after 
the three years further to register. 

Let’s assume that he was correct when he refused after 
those three years again to register. Let’s assume, in 
other words, that he was outside of the purview of the 
Act of Congress that had to do with what limited field of 
activities in lobbying it sought to cover. 

I don’t think it means then that a committee that was 
set up to investigate lobbying activities, and making no 
reference to the Act, could not go into the activities of per¬ 
sons who are fairly close to the Act but— 

The Court: But they were making reference to the Act. 
They were asking him to disclose the very information 
which the Act called for. 

You can’t escape that from reading the report and the 
specifications that the Committee was calling for are the 
very things that the Act provided for. 

They can’t say “Well, he is not subject to the Act, and 
yet the Committee can call for the very information that 
he is required to produce under the Act.” 

It seems to me that is inconsistent. 

Mr. Hitz: I would like to make this observation 

19 that suppose Congress should decide to enter the 
field of lobbying activities and regulate^ it only in 

a very small and narrow aspect of lobbying activities. As 
a start, we will say, of legislation into that field. 

The position taken here by the defendant in this motion 
this afternoon, or whatever it is, would mean that Con¬ 
gress had decided to go into a field in a limited way; that 
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any committee that it created could not compel evidence 
to be submitted to it with reference to the uncovered field 
of the entire activities of lobbying. 

That is exactly what this would mean; that if they were 
going to cover ten per cent of the lobbying field, so to speak, 
by its Act, and they passed such an Act, the ninety per 
cent could not be investigated, and the evidence could not 
be compelled to be brought in. 

I certainly agree with the Court. The Court, of course, 
has taken no position. I agree with Mr. Marcantonio 
that had this resolution related only to the Lobbying Act, 
then I think there may be some question as to whether or 
not information which we assume is beyond that Lobbying 
Act could be sought. 

The Court: Didn’t the resolution setting up the Com¬ 
mittee in effect relate to the Lobbying Act? That is what 
bothers me. 

What is the name of that Committee again? WTiat 

20 do they call that Committee? 

Mr. Marcantonio: House Select Committee on 
Lobbying Activities. 

The Court: Obviously there was no other lobbying 
statute on the books at this time. 

Mr. Marcantonio: The only one. 

The Court: Doesn’t the Congressional Record show the 
Committee discussion before the passage of that resolu¬ 
tion to indicate that it referred to that Act? 

Mr. Marcantonio: Exactly. August 12, 1949, Page 11385 
of the Congressional Record. 

Mr. Hitz: Well, yes— 

The Court: What does that record discuss? 

Mr. Marcantonio: That record just gives the background, 
what was going on under the Lobbying Act. 

The Court:"Well, there is a discussion of this very 
Lobbving Act? 

Mr. Marcantonio: As I remember, your Honor, this 
Lobbying Act did come under discussion. The whole ques¬ 
tion was whether or not that Lobbying Act should be im¬ 
plemented by this investigation. So they decided to have 
this investigation in connection with that Lobbying Act. 

The Court: I feel— 

Mr. Marcantonio: Here we have it, your Honor. 

The Court: I have no right to express any opinion. 

21 Mr. Marcantonio: We have Page 2 of the report 
of the very Committee, Part 5 of the hearings be¬ 
fore the House Select Committee on Lobbying Activities. 
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On Page 2 of that volume we see the following language: 

“We asked those questions of every group before 
us and we got the answers as we pinned them down on 
the source of their funds for either direct or indirect 
lobbying activities, including those for influencing pub¬ 
lic opinion. In every case we pinned them down on how 
they spent those funds. We played no favorites, and 
we prosecuted no one. These organizations permitted 
us to see everything in their files. Each in turn had 
nothing to hide. Each in turn said it was glad to 
cooperate with this committee in allowing its work and 
its methods to be examined—” 

Listen to this very carefully: 

“—as a guide to us in evaluating the operating of 
the Federal regulation of the Lobbying Act.” 

There is the committee itself telling you, Mr. Hitz, right 
there, that is exactly what they were doing. 

Mr. Hitz: Surely. 

Mr. Marcantonio: They were carrying out one job, and 
that was the evaluating of the operating of the Federal 
regulation of lobbing activities. 

22 Let’s take this record, which your Honor has 
before you. The whole thing is based upon Lobby¬ 
ing activities. 

They tell this witness that they have a right to have him 
there because they—and to substantiate that right—they 
put into the record the statements of this organization 
which was filed pursuant to the Lobbying Act. That ap¬ 
pears on Page 18 of the record of the hearings. It ap¬ 
pears on Pages 18,19, 20, 21 and 22. 

Here’s the very important point. The witness said 
right then and there “I am not going to give you the list 
of contributors because I think the question is unconstitu¬ 
tional.” 

The witness said “Let the Supreme Court pass on that.” 

The Committee Chairman said “We will let the Supreme 
Court pass on that.” 

So here is a witness who said “I am not going to give 
you this information, I don’t think you should have it. 
The reason I hesitate giving it to you is because I deem 
it to be unconstitutional.” 

That question was not passed upon in any of the other 
cases. 
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In light of the three-judge court decision which just 
came down the other day, March 17th—we have this de¬ 
cision before us—if I had had this decision on the first 
trial I would have urged it on Judge HoltzofP. I did not 
urge it then because this decision did not exist. 

23 The question of the constitutionality of the Lobby¬ 
ing Act was not passed on until March 17th. There 
they say that that language which in effect and substance 
is the same language of this House Resolution, they say 
that that language is so that you can’t send anybody to 
jail for refusing to give the name or the list of a contribu¬ 
tor or contributions, because that language is vague and 
indefinite and unclear. 

That same language is in the resolution. 

Mr. Hitz says we can send the defendant Patterson off 
to jail despite the fact that that language is vague and un¬ 
clear. 

It is the same proposition involved. One is by means of 
an Act, and the other is by means of a resolution. 

Questions as to whether or not the resolution was prop¬ 
erly adopted, that isn’t the question that is raised here. 

Then on top of that this constitutional question is the 
issue of pertinency. How can this defendant be convicted 
of refusing to make answer to inquiry when nothing of a 
pertinent character can be established as to the inquiry 
because the language of the inquiry has been declared by 
the three-judge court in another case to be language which 
is unclear, vague and indefinite. 

I submit, your Honor, that besides the due process 
situation here, we also have that issue of pertinency which 
is raised by this decision. 

I submit that a judgment of acquittal is what is 
24- required by this three-judge decision. 

The Court: I can’t understand if an Act of Con¬ 
gress providing for the disclosure of certain information 
from lobbying organizations isn’t sufficiently clear and 
definite, basic, to warrant the conviction, throwing a man 
in jail for the commission of a crime, failing to abide by 
the Act, how a resolution of Congress setting up a com¬ 
mittee could in effect bring about the same thing for the 
failure to disclose the information, similar information 
provided for in the Act itself. 

If I were not of the same conviction as the three-man 
court, three-judge court, concerning this Act, I would sug¬ 
gest the continuance of this case, Mr. Hitz. But I am of 
the same conviction from studying this Act that it is un- 
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constitutional, and it is a valid and sound position that 
the three-judge court has taken, and that no criminal con¬ 
viction can be sustained under the language of that Act 
because of its vagueness and indefiniteness and lack of 
clarity. 

I feel I have an obligation to come to a conclusion at 
this time. 

I therefore will enter an order of judgment of dis¬ 
missal of the charge against the defendant in this case. 

Mr. Marcantonio: Thank you. 

Mr. Power Thank you, your Honor. 

(Thereupon the instant hearing was concluded.) 


26 Filed in Open Court, Nov. 27, 1950. Harry M. 
Hull, Clerk. 

Criminal No. 1787-50 
Grand Jury Original (2 U. S. C. 1921 
United States of America 


V. 


William L. Patterson 

The Grand Jury charges: 

On August 3,1950, in the District of Columbia, the Select 
Committee on Lobbying Activities of the United States 
House of Representatives was conducting hearings, pur¬ 
suant to H. R. 298, 81st Congress, 1st Session. 

Defendant William L. Patterson, by subpoena served 
upon him on July 24,1950, was summoned as a witness by 
the authority of the House of Representatives of the Con¬ 
gress of the United States, through its Select Committee 
on Lobbying Activities, to produce before the said Com¬ 
mittee records upon the matter under inquiry before the 
said Committee, that is, to produce documents of the Civil 
Rights Congress relating to (a) the organization and 
finances of the Civil Rights Congress, and (b) the activities 
of the Civil Rights Congress, its members, officers, direc¬ 
tors, representatives, agents, and employees pertaining to 
legislation. Defendant Patterson appeared before the said 
Committee on August 3, 1950, in the District of Columbia, 
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but failed and refused to produce the said records, and 
thereby wilfully did make default. 

Count Two 

On Auj^st 4,1950, in the District of Columbia, the Select 
Committee on Lobbying Activities of the United States 
House of Representatives vras conducting hearings, pur¬ 
suant to H. R. 298, 81st Congress, 1st Session. 

Defendant William L. Patterson, by subpoena served 
upon him on August 3, 1950, was summoned as a witness 
by the authority of the House of Representatives of the 
Congress of the United States, through its Select Commit¬ 
tee on Lobbying Activities, to produce before the said 

27 Committee records upon the matter under inquiry be¬ 
fore the said Committee, that is, to produce docu¬ 
ments of the Civil Rights Congress relating to (a) the 
organization and finances of the Civil Rights Congress, 
and (b) the activities of the Civil Rights Congress, its mem¬ 
bers, officers, directors, representatives, agents, and em¬ 
ployees pertaining to legislation. Defendant Patterson ap¬ 
peared before the said Committee on August 4, 1950, in the 
District of Columbia, but failed and refused to produce the 
said records, and thereby wilfully did make default. 

28 Filed April 21, 1952, Apr. 21, 1952. Harry M. 
Hull, Clerk. 

81st CONGRESS, 1st Session 
H. Res. 298 

In the House of Representatives 
July 26, 1949 

Mr. Buchanan submitted the following resolution; which 
w’as referred to the Committee on Rules 

August 3, 1949 

Referred to the House Calendar and ordered to be printed 

August 12, 1949 
Considered and agreed to 
Resolution 

Resolved, That there is hereby created a Select Commit¬ 
tee on Lobbying Activities to be composed of seven Mem¬ 
bers of the House of Representatives to be appointed by the 
Speaker, one of whom he shall designate as chairman. Any 
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vacancy occurring in the membership of the committee shall 
be filled in the manner in which the original appointment 
was made. 

The committee is authorized and directed to conduct a 
study and investigation of (1) all lobbying activities in¬ 
tended to influence, encourage, promote, or retard legis¬ 
lation; and (2) all activities of agencies of the Fed- 
29 eral Government intended to influence, encourage, 
promote, or retard legislation. 

The committee may from time to time submit to the 
House such preliminary reports as it deems advisable; and 
prior to the close of the present Congress shall submit to 
the House its final report on the results of its study and 
investigation, together with such recommendations as it 
deems advisable. Any report submitted when the House is 
not in session may be filed with the Clerk of the House. 

For the purposes of this resolution the committee, or 
any subcommittee thereof, is authorized to sit and act dur¬ 
ing the present Congress at such times and places, whether 
or not the House is sitting, has recessed, or has adjourned, 
to hold such hearings, to require the attendance of such wit¬ 
nesses and the production of such books, papers, and docu¬ 
ments, and to take such testimony, as it deems necessary. 
Subpenas may be issued under the signature of the chair¬ 
man of the committee or any member designated by him, 
and may be served by any person designated by such chair¬ 
man or member. The chairman of the committee or any 
member thereof may administer oaths to witnesses. 

• *•«**• 

31 Filed Mar. 20, 1952. Harry M. Hull, Clerk 

On this 20th day of March, 1952, came the attorney of the 
United States; the defendant in proper person and by his 
attorney Vito Marcantonio, Esquire; whereupon on the 
Court’s own motion the case is dismissed; Defendant 
discharged. 

By direction of Luther W. Youngdahl, 

Presiding Judge, 
Criminal Court #3. 
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Questions Presented 


Whether the language of House Resolution 298, estab¬ 
lishing the House Committee investigating “lobbying”, was 
so vague and indefinite that an indictment charging ap¬ 
pellee with failure to produce records pursuant to a sub¬ 
poena of said Committee, may be properly dismissed for 
failure to state a federal offense. 

Whether the demands of the Committee were such as to 
interfere with the rights of the appellee under the First 
Amendment to the Constitution of the United States. 

Whether the demands of the Committee were pertinent 
to a proper inquiry under the provisions of the House 
Resolution. 
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FOR THE DISTRICT OF COLUMBIA aRCUIT 


No. 11,399 


United States of Amebica, 

Appellant, 

V. 

AVilliam L. Patterson, 

Appellee. 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


Statement of the Case 

By House Resolution 298 (R. 28 and 29), agreed to 
August 12, 1949, the House of Representatives created a 
select committee on lobbying activities (Buchanan Com¬ 
mittee) and authorized the Committee “to conduct the 
study and investigation of (1) all lobbying activities in¬ 
tended to influence, encourage, promote or retard legisla¬ 
tion; (2) all activities of agencies and federal governments 
intended to influence, encourage, promote or retard legis¬ 
lation”. 

In pursuance of the first of these objects, the appellee 
Patterson, as Executive Secretary of the Civil Rights Con- 
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gress, an unincorporated association with a certificate of 
doing business under the laws of the State of New York, 
was twice subpoenaed and directed to produce certain 
books and records of the aforementioned Civil Rights 
Congress. 

The refusal by the appellee to comply ^v’ith the demands 
of the Committee’s subpoenas formed the basis for his 
subsequent indictment for contempt of Congress in viola¬ 
tion of 2 U. S. C. 192 (R. 26-28). On the trial, in the course , 
of a colloquy between the judge of the court below and the I 
attorney for the appellee and the attorney for the govern- 1 
ment, the court took the position that since certain provi¬ 
sions of the Federal Regulation of Lobbying Act of 1946 j 
had been declared unconstitutional in the case of National 
Association of Manufacturers v. McGrath, 103 Fed. Supp. 

510, that the provisions similar to those of the Act contained 
in the House Resolution could not form the basis for con¬ 
viction and therefore ordered the indictment dismissed. 

Summary of Argument 

1. By reason of the similarity of the applicable section ^ 
of the Federal Regulation of Lobb\dng Act and the House 
Resolution creating a select committee on lobbying activi¬ 
ties, the vagueness and indefiniteness of the Act applies 
with equal force to the House Resolution and an indictment 
for contempt of the House Committee investigating lobby¬ 
ing activities was properly dismissed. 

2. Assuming for the purposes of argument that the 
court below erred in dismissing the indictment on the 
vague and indefinite character of the House Resolution, 
the dismissal must stand and the judgment below should 
not be reversed because the demands of the Committee were 
such as to interfere "with the rights of the appellee under 
the First Amendment to the Constitution of the United 
States. 


3 


I 

The District Court was correct in dismissing the indict¬ 
ment by reason of the vague and indefinite character of 
the Resolution creating the House Committee. 

As was stated on the argument below, the congressional 
investigation was not to determine the constitutionality of 
the Lobbying Act but to see whether it had been complied 
with and what organizations were complying with it. How¬ 
ever, the judicial decree declaring the Act unconstitutional 
would appear to nullify the purposes of the investigation 
and a witness before the Conunittee would find himself 
in the anomalous position of answering questions with 
reference to the functioning of a statute that had been 
declared unconstitutional. The witness would then find 
himself in a position whereby he would be stripped of con¬ 
stitutional safeguards merely because the questions di¬ 
rected to him were by a House Committee acting under a 
House Resolution, and the attempt by the appellant to 
divorce the unconstitutional statute from the Resolution 
creating the House Committee could serve as a spring¬ 
board for the invasion of constitutional rights. 

In the instant action, the substance of the Act and the 
Resolution are identical, and the vagueness that is applica¬ 
ble to the statute is equally applicable to the Resolution. 

That principle was clearly understood by the court below, 
which stated it: 

“I cannot understand if an Act of Congress provid¬ 
ing for the disclosure of certain information from 
lobbying organizations isn’t sufficiently clear and defi¬ 
nite, basic, to warrant a conviction, throwing a man in 
jail for the commission of a crime, failing to abide by 
the Act, how a resolution of Congress setting up a 
committee could in effect bring about the same tlung 
for the failure to disclose the information, similar in¬ 
formation provided for in the Act itself” (R. 24). 

The same constitutional standards that were applied by 
the three-man statutory court to the Federal Regulation of 
Lobbying Act should be applied to the House Resolution 
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as one of the prime functions of the Committee and the 
House was to investigate the enforcement of the Lobbying 
Act and the degree of compliance therewith. National 
Association of Manufacturers v. McGrath, supra. 

II 

Assuming for the purposes of argument that the court 
below erred in dismissing the indictment on the vague ' 
and indefinite character of the House Resolution, the 
dismissal must stand and the judgment below should not 
be reversed because the demands of the Committee w’ere t 
such as to interfere with the rights of the appellee under 
the First Amendment to the Constitution of the United 
States. jl 

In the proceedings before the Select Committee on 
Lobbying Activities, the appellee was directed to appear J 
before the Committee and to produce certain records of ^ 
the Civil Rights Congress of which the appellee was na- i 
tional executive secretary. The subpoena called for the 
production of 32 items, including books, records, corre¬ 
spondence, ledgers, and substantially all other records of 
the Civil Rights Congress (House Report 3025, 81st Con¬ 
gress, 2d Session, August 30, 1950). 

Upon the hearing, the appellee refused to give to the 
Committee the list of contributors to the organization of 
which he was national executive secretary. It is note¬ 
worthy in that connection that Mr. FitzGerald, the Com¬ 
mittee Counsel, made the following remarks: 

“In view of the witness’ refusal, Mr. Chairman, to 
give us evidence as to his contributors, I respectfully 
suggest that we adjourn at this time. I am unable to 
continue without that information, and I think that j 
the witness is in contempt of this committee for re¬ 
fusing to answer that question, and certain others, 
and i respectfully suggest that you adjourn because 
of that. ^ 

In closing I w’ant to point out that in the history 
of this committee we have only had tw’o other indi- r 
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viduals who have taken a similar position. I refer to 
Edward A. Rumelv, executive secretary of the Com¬ 
mittee for Constitutional Government, Inc., and Mr. 
Joseph Kamp, executive vice chairman of the Con¬ 
stitutional Educational League. Both seem to share 
the identical philosophy of this individual insofar as 
refusing to give their lists of contributions • • * ” 
(House Report 3025, p. 9, 81st Congress, 2d Session). 

The above quotation from Mr. FitzGerald’s remarks are 
presented here to indicate that he regarded the situation 
of the appellee as similar to Edward A. Rumely, Execu¬ 
tive Secretary of the Committee for Constitutional Govern¬ 
ment, Inc., and ]\Ir. Joseph Kamp, Executive Vice Chairman 
of the Constitutional Educational League. 

Rumely was convicted in the United States District Court 
for the District of Columbia for refusing to answer ques¬ 
tions propounded to him by the House Committee on 
Lobbying Activities and the counts in the indictment are 
substantially the same as the counts in the indictment in 
the case at bar. Rumely appealed from the conviction in 
the District Court which was reversed by the United States 
Court of Appeals, District of Columbia Circuit. {Rumely 
V. United States, 197 Fed. (2) 166.) In dealing with the 
question, the Circuit Court had to consider the pertinency 
of the questions that w^ere asked of Rumely upon his ap¬ 
pearance before the House Committee. Likewise, the ques¬ 
tion of pertinency is at issue on this argument. In the 
Rumely case the court stated the issue as follows: 

“To attempt to influence public opinion upon na¬ 
tional affairs by books, pamphlets and other writings 
is one of the fundamental freedoms of speech and 
press. Congress has no power to abridge those free¬ 
doms unless urgent necessities in the public interest 
require it to do so (197 Fed. 2d 173). 

Although it was held that lobbying is within the regula¬ 
tory powers of the Congress, it was constrained to hold that 
that term could not be expanded by mere definition so as to 
include forbidden sub.iects, as was stated: 
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“ * * * At least a serious constitutional question 
would arise if the House Resolution were to be inter¬ 
preted to include the broad powders claimed for it by 
the Committee. The Resolution should be interpreted 
to avoid that doubt” {Id. at p. 175). 

Certainly, an examination of the general interim report 
of the Select Committee on Lobbying Activities, particu¬ 
larly Page 6 thereof, can only lead to the inescapable con¬ 
clusion that the Committee in carrying out its investigation 
w’ent beyond the definition set forth for lobbying in the 
Riimely case and intended and did invade the field of in¬ 
fluencing public opinion w’hich this court has held is barred 
by the First Amendment of the Constitution. 

Most assuredly, in addition to this disability and the 
invasion of the appellee’s constitutional rights by the Com¬ 
mittee, the information required must be pertinent and if 
the subject matter of the investigation has been declared 
vague and indefinite by a court passing on the statute which 
is almost identical in its terms with the Resolution creating 
the Committee, obviously, the information which the Com¬ 
mittee sought to elicit cannot be held to be pertinent. 

The demands made upon Rumely by the Committee for 
the names of purchasers of books from his organization, 
w’ho in effect were also contributors, were held not to be 
properly within the province of the Committee. Certainly 
the demands made upon the appellee in the instant action 
are of the same character and in like fashion, are an inva¬ 
sion of appellee’s constitutional rights by the Committee. 

It is respectfully urged that the Committee’s attempt to 
investigate beyond the accepted meaning of the word 
“lobbying” and the refusal on the part of a subpoenaed 
wdtness to divulge this type of information, cannot serv’c as 
a basis for criminal indictment. 

CONCLUSION 

Judgment below should be affirmed. 

Ralph E. Powe, 

Vrro IMarcaxtoxio, 

Attorneys for Appellee. 




